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REVIEW OF CONDUCT AND PERFORMANCE PROCEDURES IN THE 
SCOTTISH POLICE SERVICE 

EXECUTIVE SUMMARY 

1. This consultation document is intended to provide an opportunity to 
comment on the Secretary of State’s proposals for police conduct and 
performance procedures in the Scottish police service. 

2. Section 1 introduces the paper. 

3. Section 2 outlines the scope of the paper: it applies to chief 

superintendent rank and below; does not apply to police support staff; 
and makes no reference to financial incentives or promotion prospects as 
means of encouraging good performance. 

4. Section 3 describes the emphasis now being placed on the police 
officer’s role as service provider and highlights the need for a 
well-structured, modern system of management which both supports 
officers in their jobs and reinforces these service aims. It further 
describes the improvements in staff management and appraisal already 
introduced in the Scottish police service and outlines the drawbacks of 
the existing discipline procedures. 

5. Section 4 proposes new procedures for dealing with unsatisfactory 
performance. These fall into informal and formal action, the latter 
involving a 4 stage process of first interview, second interview, hearing 
and review. The hearing would be convened by an officer of chief 
officer rank (but not the chief constable) , supported by 2 assessors of at 
least superintendent rank. The review would be conducted by the chief 
constable. There would be a right of appeal on dismissal (the paper 
seeks views on the appropriate appeal body) . Views are sought on the 
following specific questions: 

Q1 Do the proposed procedures for dealing with poor performance 
meet the requirement for greater management flexibility? 

(paragraphs 4.1 to 4.7) 

Q2 Are the proposed procedures fair to the officer concerned? 

Q3 Is an Industrial Tribunal or a separate Appeals Tribunal set up 
to deal solely with the police, the appropriate avenue of appeal 
against dismissal? If the latter is preferred, who should sit on 
that Tribunal? (paragraph 4.8) 

6. Section 5 concludes that there is a need for a specifically structured 
approach to police misconduct. It incorporates a possible definition of 
misconduct. General comments will be welcome, but views are sought on 
the following specific questions: 

Q4 Is the suggested definition set out in paragraph 5.9 satisfactory 
to define the areas in which the public interest requires failure 
of police performance to be treated as misconduct? Is there 
some other definition which would be preferable? 

Q5 Could the present discipline code feature as an illustration of 
the sort of conduct which would be reprehensible under the 
terms of paragraphs 5.9.1 to 5.9.3? 
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7. Section 6 describes the existing procedures for dealing with 
complaints against the police and advises that the findings of a recent 
review by HM Inspectorate of Constabulary are being considered by 
Ministers* It proposes that in future any suggestion that a police officer 
may have committed a crime should continue to be passed to the 
Procurator Fiscal for consideration as to whether charges should be 
brought. It proposes that police managers should be able to take 
management action in advance of a decision by the Procurator Fiscal or a 
court and that refusal by police officers suspected of misconduct to give 
management an explanation of their actions once the Procurator Fiscal has 
finished with their case, should cast doubt on their conduct and fitness 
for the service. 

Q6 Should the possibility (or fact) of criminal proceedings be an 
automatic bar to misconduct proceedings until a decision has 
been taken not to prosecute or criminal proceedings have been 
concluded? (paragraph 6.5) 

Q7 Are there any reasons why a police officer should not be 
expected to account for his or her actions when suspected of 
misconduct? (paragraphs 6.7 to 6.10) 

8. Section 7 sets out the substantive proposals for replacing the 
current arrangements for dealing with police discipline matters with 
modernised misconduct procedures. It covers the role of the complaints 
department in investigating an allegation against an officer; the likely 
outcomes following consideration of the investigating officer’s report; and 
the arrangements for a misconduct hearing if it is decided to proceed with 
one. As in the unsatisfactory performance procedures, it is proposed 
that a hearing would be held by a chief officer (but not the chief 
constable), assisted by 2 assessors of at least superintendent rank. The 
outcomes of the hearing could range from dismissal at the one extreme to 
a warning at the other. It is suggested that monetary penalties should 
be included as a possible outcome following a hearing. It would be open 
to an officer to appeal to the chief constable of the force against the 
finding of a hearing and if still not satisfied, and where the punishment 
has been dismissal or requirement to resign, to a further appellate body. 

Q8 Are there any reasons why forces 1 complaints departments 

cannot undertake the role assigned to them in paragraphs 7.4 
and 7.5? 

Q9 Are consultees agreed that monetary penalties should be 

introduced? 

Q10 Should there be a maximum limit on a monetary penalty; should 
it be deducted from an officer’s salary; and should it be 
allowable to combine loss of increment with a monetary penalty? 

Qll Is there any reason why a misconduct hearing in the Scottish 
police service should be on a quasi-judicial model? 

(paragraph 7.10) 

Q12 Is the level of evidence suggested in paragraph 7.11 

appropriate for misconduct hearings' 

Q13 Is the range of outcomes suggested appropriate? 

(paragraph 7.16) 



MWA00123 .043 



Printed image digitised by the University of Southampton Library Digitisation Unit 



Q14 Are there any other comments on the procedures broadly 
described, or any suggestions for a different type of 
procedure? (paragraphs 7,3 to 7.18) 

Q15 Is there any reason why the Secretary of State should be 
involved in any way in police disciplinary proceedings? 

(paragraph 7.19) 

9. Section 8 describes the likely impact on legislation. 

Q1S To what extent should the definition of misconduct 

(paragraph 5.9), and the new procedures for handling 
unsatisfactory performance and misconduct be embodied in 
secondary legislation? 

10. Section 9 provides a conclusion and discusses how the changes 
proposed in the paper might be managed. 



The Scottish Office Home and Health Department 
Police Division 
July 1993 
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REVIEW OF CONDUCT AND PERFORMANCE PROCEDURES IN THE 
SCOTTISH POLICE SERVICE 

1 . INTRODUCTION 



1.1 This paper makes proposals to change the framework under 
which police officers are managed. It addresses the dual issues of 
how officers should be dealt with who are either not performing 
satisfactorily or where behaviour is unacceptable. 

1.2 The Secretary of State originally intended presenting proposals 
only to resolve 2 problems identified in the present discipline 
system, that of the trend towards legalising discipline procedures 
and of the inadequate range of disposals available to chief constables 
in certain discipline situations. However having examined the 
consultation document published by the Home Secretary on 30 March 
1993 he now believes there is considerable merit in applying the 
broad thrust of these proposals to Scotland. This consultation 
document therefore draws on the Home Office model where the 
Secretary of State sees potential benefit for the Scottish scene. 

1.3 Annex A lists those who are being consulted, although 

comments are welcome from any interested party. In order to help 
inform debate on the questions covered by the consultation paper, 
The Scottish Office intends to follow its normal practice of making 
available to the public, on request, copies of the responses 
received. Copies of responses will be available for inspection in The 
Scottish Office Library, St Andrew’s House, Edinburgh. The 

Department will assume, therefore, that responses can be made 
publicly available in this way. If respondents indicate that they 
wish all, or part, of their reply excluded from this arrangement, its 
confidentiality will be strictly respected. 

1 . 4 The Department invites comments on any or all of the issues 
raised in this paper. In particular, however, it would value 
comment on the specific questions which are raised in the course of 
the paper. Consultees who wish to have their views taken into 
account in the analysis which will follow the consultation exercise 
should forward their responses as soon as possible and not later 
than 31 August 1993. It would be helpful if 2 copies could be sent, 
one of which will form the publicly accessible set in The Scottish 
Office Library. 

1.5 All responses should be addressed to: 

Mrs Jane Richardson 

The Scottish Office Home and Health Department 
Police Division 
Room 362 

St Andrew’s House 
EDINBURGH EH1 3DG. 
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2 . 



SCOPE OF THE PAPER 



2.1 This paper makes no proposals in relation to the management of 
the police support staff who now constitute more than 25% of the 
Scottish police service. This is because the majority of them are 
employed by local authorities rather than directly by the police 
service, and are subject to whatever arrangements exist in these 
authorities for matters such as staff appraisal, staff development, 
and the handling of any misconduct. In spite of this, there is a 
growing acceptance that, in practice, police officers and police 
support staff work so closely together - often in a direct 
management relationship - that it is becoming more and more 
incongruous for them to be managed in fundamentally different ways. 

2.2 Similarly, no reference is made to financial incentives or 
promotion prospects as ways of encouraging and enabling officers to 
give of their best. Recommendations on these issues were published 
on 30 June in the Report of the Inquiry into Police Responsibilities 
and Rewards, under the Chairmanship of Sir Patrick Sheehy. 
Although the recommendations of this Inquiry clearly affect the 
matters raised in this paper, the Secretary of State takes the view 
that it will be helpful to have a wide range of views on the 
fundamental principles addressed here at the same time as the 
Sheehy recommendations are being considered. 

2 . 3 This document is concerned only with officers of chief 
superintendent level and below. The discipline arrangements for 
officers of chief officer rank ie assistant chief constables, deputy 
chief constables and chief constables differ from those in the ranks 
below, primarily because the relevant police authority has a specific 
role to play both in their appointment and, where appropriate, in 
their misconduct. Their position will be considered later in the light 
both of the responses to this paper and of the recommendations made 
by the Sheehy Inquiry. 
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3. MANAGEMENT OF POLICE OFFICERS 



A New Perspective on the Police Officer’s Role 

3.1 The existing discipline regime is becoming increasingly at odds 
with the ways of modern policing. It is based on an approach more 
in keeping with the military yet such a comparison hardly does 
credit to the nature of the contact between the police and the public 
they serve. In recent years it has thus been recognised that 
traditional notions of control and enforcement must be seen within a 
wider context of providing a service to the public which meets their 
broader needs and expectations. Crime prevention, neighbourhood 
watch, victim support, community policing, a return to beat 
patrols - these are all manifestations of this new approach. At the 
same time the police service has had to recognise its obligation to 
carry out its work efficiently and effectively, with due attention to 
the proper management of resources and accountability to the 
taxpayer . 

3.2 The emphasis now placed on the police officer’s role as service 
provider is reflected in a number of ways. The service has sought 
to keep its ethos in line with changing public expectations, through 
initiatives such as policing charters for each force, in response to 
the Government’s Citizen’s Charter initiative. Changing roles are 
demonstrated by the fact that roughly 4,000 civilians - or police 
support staff - are now an integral part of the Scottish police 
service, working alongside about 14,000 officer colleagues. Training 
programmes recognise the importance of management skills and are 
being geared up to give the individual maximum opportunity to fully 
exploit those skills. 

A Fresh Look 

3.3 If the new approach is to be consolidated, the Scottish police 
service must provide its staff with a well-structured, modern system 
of management which both supports them in their job and reinforces 
them in their service aims. Good police personnel management is an 
integral part of effective service provision. 

3.4 The purpose of this consultation paper is to propose and seek 
views on a model of personnel management in the police service 
which places less reliance upon discipline and more upon motivation 
and positive feedback, while recognising that in any police service, 
as in any other occupation, there will always be a place for specific 
procedures designed to deal with misconduct. 

Improvements Already Introduced 

3.5 The Scottish police service has become increasingly conscious 
over the last few years of the need to ensure that its officers are 
well-managed. The current staff appraisal system was initiated by 
Police (Chief Constables) Circular 16/1972 and was followed by 
Circular 2/1991 which revised the arrangements for superintendents 
and chief superintendents . This latter circular urged chief 
constables to review the adequacy of in-force training in staff 
appraisal to satisfy themselves that the need for such training was 
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being addressed. The implementation of this guidance is being 
monitored closely by HM Inspectorate of Constabulary. 

3.6 All forces have now made arrangements for the regular 

appraisal of officers’ performance. All sergeants and inspectors now 
receive training in the management of officers and staff during the 
courses which they attend shortly after promotion, and further 

training in this area is provided for more senior officers during the 
courses which they attend at the Scottish Police College. 

3.7 These improvements have been accompanied by - and indeed 

depend on - a growing recognition of the need for openness in 
personnel matters, and the importance of regular discussion with 
officers of their work and the standards required. Supervisors and 

managers are encouraged to comment on strengths as well as 

weaknesses and to help officers to build on their achievements and 
to develop in areas where they have less experience or natural 
ability. This process helps all officers to become more aware of the 
requirements of their jobs and the expectations of their managers 
and to understand why they need to meet certain standards if a 
good quality service is to be provided. 

Drawbacks of the Discipline Process 

3.8 Even when people have received proper job-training and their 
work is subject to regular appraisal, there will always be instances 
where that appraisal reveals a failure to come up to the standard set 
or where the person concerned has behaved in an unacceptable way. 
Any organisation must have procedures designed to deal with these 
contingencies. In the Scottish police service the only formal 
provision for dealing with any failure to come up to police 
standards, whether culpable, through simple inability, or because of 
inadequate training or direction, lies in the disciplinary regulations 
secondary legislation made under powers contained in the Police 
(Scotland) Act 1967. Handling staff problems in this way is 
ineffective and inflexible. 

Ineffective 

3 . 9 Arrangements for maintaining service standards based solely on 
the straitjacket of secondary legislation and carrying the pejorative 
label ’discipline’ preclude the sort of positive action which is an 
integr al part of good management. It also limits the ability of chief 
officers to manage their staff resources effectively. When officers 
fail to meet expected standards, there is at present no formal means 
for stimulating them to greater efforts nor for removing them from 
the service if that is necessary. The disciplinary regulations do not 
concern themselves with the positive aspects of management - 
training and regular work appraisal - nor do they incorporate any 
provisions for issuing warnings. 

3.10 Conversely, there are many cases where the officer has been 
guilty of some relatively minor misconduct which, while not ot the 
most serious nature, would undoubtedly normally be a matter for 
some censure. The mounting of a formal hearing - involving 
cumbersome and legalistic proceedings - is generally regarded m 
many such cases as disproportionate to the seriousness of the 
offence and it is not uncommon for the matter to be dealt with 



MWA00123 . 043 



Printed image digitised by the University of Southampton Library Digitisation Unit 



informally as a result. This means that the current disciplinary 
system is ineffective in dealing with the lower range of circumstances 
in which it might be necessary to question an officer’s conduct. 

Inflexible 



3.11 Also, there is a lack of flexibility in the present procedure. It 

has no way of dealing with honest mistakes, lapses of memory, 
work-shyness, low standards, minor corner- cutting, poor 
performance caused by problems at home or with health, 

institutionalised bad practice or many of the other marginal issues 
which make up the bulk of staff problems. The lack of formal 
mechanisms in these areas particularly, severely limi ts what can be 
done. 

Conclusion 

3.12 It is thus clear that the present discipline arrangements cannot 
continue to constitute the only way in which the Scottish police 
service manages the performance of its officers. Police managers are 
entitled to have at their service modern methods of personnel 
management which complement those they are being given in the 
spheres of financial and resource management. This paper addresses 
the question of what those procedures should be. 
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4. PROCEDURES FOR DEALING WITH UNSATISFACTORY PERFORMANCE 
Informal Action 

4.1 It is one important job of management to help and encourage 
all officers to meet and, where possible, exceed basic standards of 
performance. Paragraphs 3.5 to 3.7 of this paper detail some of the 
measures which have already been taken to improve the way in which 
the Scottish police service manages its officers. 

4.2 Management must also be able to deal with the relatively small 
number of officers who consistently fail to meet minimum standards. 
Welfare, training needs and the possibility of a change of duties 
must all be considered, together with the facility for medical advice 
where performance may be affected by a medical condition. The 
need for improvement must be pointed out and officers warned that 
their performance is being monitored and that formal procedures will 
have to be instituted if it does not improve. Accurate 
record-keeping at each stage of the process is, of course, essential 
to ensure that procedures are fair. Indeed, it may be particularly 
necessary where frequent minor failures to achieve acceptable 
standards cumulatively amount to a pattern of under-performance or 
where the work of an under-performing officer suddenly improves 
when under scrutiny. 

4.3 The key points for police managers are that there must be a 
reasonable and sustained managerial response to any problem of poor 
performance ; and that the first objective of all actions taken 
whether formal or informal - must be to secure the necessary 
improvement in work performance. The object of the exercise is to 
help the officer to meet the demands of the job. But if all efforts 
fail to achieve an adequate or sustained improvement, formal 
procedures to deal with the unsatisfactory performance will have to 
be set in train. 

Formal Procedures 

4.4 The proposed formal procedures, which cannot be implemented 
without legislation , involve a 4 stage process which largely reflects 
the procedures which apply to most other public servants. At each 
of the first 2 stages progress to the next stage can be avoided if 
the officer is able to bring his or her standard of work up to what 
is required. (These procedures do not apply to probationary 
officers who fail to meet the required standard of performance. 
Separate arrangements exist to cover such officers which include 
provision for the chief constable to terminate the officer’s service if 
necessary. ) 

4.5 These procedures are intended to come, into effect only if 
informal guidance and counselling has failed to effect any 
improvement . 

4 . 5.1 First interview This will be conducted by the officer’s 
immediate supervisor, and a written record will be made of the 
interview describing the area in which performance is required 
to improve and the agreed period within which that improvement 
must have been maintained or by the end of which it must ha v e 
been reached. 
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4.5.2 Second interview If there is a further fall below the 
required standard during the given period or if, after the time 
set at the first interview, the officer's performance has not 
improved sufficiently, the personnel department will be 
consulted and will be represented at a second interview. The 
second interview will be conducted by the Head of Division or 
Local Command Unit, The result may be a written warning that 
improvement is required in a specific area and that failure to 
improve could lead to dismissal or to demotion (if relevant to 
the officer's position and the particular failure involved) . 
Again the officer would be made aware of the relevant 
timescale. 

4.5.3 Unsatisfactory performance hearing If there is still no 

improvement, there will be a hearing chaired by an officer of 
chief officer rank (but not the chief constable) , preferably with 
responsibility for personnel, and 2 assessors of at least 
superintendent rank. The officer will receive a written 

statement of the reasons for the hearing in advance of it. If 
the hearing regards the officer's performance as satisfactory, 
no further action will be taken. If not, and the hearing 
decides that further action can be taken by management to help 
improve performance, this action will be specified and 

recommended. Where an officer's performance is unsatisfactory 
and the hearing believes nothing further can be done by 
management the officer can be dismissed or transferred with 
reduced rank and, if necessary, with a written warning that 
failure to improve over a given period could still lead to 
dismissal. Any decision that the officer should leave the force 
would take effect after 30 days, but the officer could be 
suspended from duty with pay with immediate effect. Monetary 
penalties are not presented as a hearing outcome under these 
procedures because this option, in the sense of pay increases 
forgone, may already have been exercised for an 

underperforming officer as part of the performance related pay 
scheme recommended by the Sheehy Report. The Secretary of 
State believes that unsatisfactory performance hearings should 
not resemble a court or quasi- judicial hearing in any way. 
They should instead be the kind of enquiry any reasonable 
employer might make into whether an employee's performance is 
meeting the required standards. 

4.5.4 Review The officer will have a right to seek a review 
by the chief constable of any decision by such a hearing. 
Such a review will have to be sought quickly (eg within one 
week) and will be determined within the 30 days' notice period. 
(In the unlikely event of an officer's chief constable being 
absent in excess of 30 days, arrangements should be made for a 
chief constable from another Force to carry out the review). 
The review will base its consideration on the case papers , 
coupled with written representations from the officer seeking 
the review. Written reasons for the review's decision would be 
given within 3 working days of the chief constable's 
consideration of the papers. 



MWA00123.043 



12 . 



Printed image digitised by the University of Southampton Library Digitisation Unit 



4.8 It will be open to the officer concerned to be accompanied by a 
friend at any stage of the procedure described above. That friend 
could be another police officer, a personal friend or a relative whose 
role would be to support the officer concerned and not to represent 
him. Additionally, when attending an unsatisfactory performance 
hearing - the outcome of which may result in demotion or dismissal - 
it will be open to the officer to have an adviser present to assist 
him, including one who is legally qualified. Such an adviser would 
not take an active part in the proceedings, for example, presenting 
evidence, cross-examining or making submissions. He would, 
however, be able to offer the officer concerned advice and support. 

4.7 The avenue of any appeal against dismissal could be either to 
an Industrial Tribunal or to a specifically constituted Appeals 
Tribunal. If it were to an Industrial Tribunal, it would be for the 
force concerned to decide whether and how to defend that appeal 
and to form its own conclusion as to whether to accept an Industrial 
Tribunal reco mm endation to reinstate. Under this option, whenever 
the issue is whether the individual can or cannot satisfactorily meet 
the demands of a job, after being given a reasonable chance to do 
so, a police officer will be in much the same position as any other 
servant of the Crown. 

4.8 The alternative would be to set up a separate Appeals Tribunal 
to deal solely with police appeals. As before, it would be for the 
force concerned to decide whether and how to defend any appeal 
before this Tribunal. However, unlike the arrangements for appeal to 
an Industrial Tribunal, any finding as to reinstatement would be 
binding. 

4.9 The Secretary of State believes that these procedures for 

dealing with poor performance, after all reasonable support has been 
given to an officer to help him or her improve, would enable the 
great majority of day-to-day problems which, may arise in a 
management context to be handled . In particular the 1 1 d 

officers with supervisory or management responsibilities to deal 
quickly and effectively with poor performance at an operational level. 
Consultees are invited to consider this view and offer comments to 
the following questions: 

Q1 Do the proposed procedures for de al ing with poor performance 
meet the requirement for greater management flexibility? 

Q2 Are the proposed procedures fair to the officer concerned? 

03 Is an Industrial Tribunal or a separate Appeals Tribunal set up 
to deal solely with the police, the appropriate avenue of appeal 
against dismissal? If the latter is preferred, who should sit on 
that Tribunal? 
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5. NEED FOR MISCONDUCT PROCEDURES 



5.1 The introduction of the procedures discussed above requires 
reconsideration of whether police misconduct should be differentiated 
from failure to meet expected standards and, if so, whether 
something akin to current discipline procedures should be retained to 
deal with it. These matters are considered in the following section. 

Outside Models of Staff Management 

5.2 Outside the police service, the distinction between failures in 
performance and those in conduct may sometimes be only marginal. 
Both would usually be dealt with under agreed personnel 
procedures, which would probably differ only marginally from one 
another, the precise procedure used in a particular case depending 
on how the matter was perceived. It would be for management to 
decide how to handle any given incident. A member of staff who 
felt aggrieved could appeal to a higher authority within the 
organisation. If they were dismissed or felt obliged to resign they 
could complain to an Industrial Tribunal for unfair dismissal. This 
is the common pattern for other public servants, including many who 
interact with the general public in ways similar to the police. 

5 . 3 Whatever the personnel arrangements adopted by individual 
employers they must comply with the basic legal principles designed 
to protect the employee. The Employment Protection Act 1978 
ensures that details of any relevant misconduct rules are 
incorporated in the written statement of an employee’s terms and 
conditions of service, (or at least that the employee has reasonable 
access to the employer’s discipline code) . A model for that code may 
be the one produced by the Advisory, Conciliation and Arbitration 
Service. An employee must also be told to whom he can apply if 
dissatisfied with any disciplinary decision relating to him. 

5.4 The law therefore requires employers to prescribe discipline 
procedures. Employers may also choose to prescribe contractually 
for poor performance. The procedures may be similar to those 
applying for discipline but they can be identified as a separate 
matter. Making provision for separate but analogous processes 
enables the employer to differentiate between the employee who has 
behaved culpably and the poor performer. Thus there is a model for 
dual procedures. 

The Applicability of this Pattern to the Police 

5.5 The references to employment legislation in the foregoing 
paragraphs are included to illustrate good employment practice and 
not because the Secretary of State intends changing the status of 
police officers as Crown Servants. That said, the Secretary of State 
believes that the approach outlined is applicable to the police for a 
number of reasons. The most significant are: 

5.5.1 The importance of a well managed police service to the 

maintenance of law and order. 

5.5.2 The legitimate public interest in seeing that the very 

high standards expected of the police, arising from their 

general duty to maintain the law, are maintained. 
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5.5.3 Police work involves officers in confrontations with 
members of the public in situations where those concerned have 
both the greatest incentive to make false accusations against the 
police and the least inhibitions about doing so. 

5.5.4 Because allegations of police misconduct are frequently 
related to criminal cases, they are likely to arouse legitimate 
public interest not usual in most management situations. 

5.5.5 Major reputable employers in the public and private 
sectors recognise the distinction. 

5.6 Taken together, these arguments suggest that there should be 
a specifically structured approach to police misconduct in order both 
to satisfy the public interest and to ensure that police officers 
exceptio nal vulnerability to malicious accusation does not leave them 
open to over- zealous management responses. However the process 
needs to be more in keeping with modern personnel management 

practices . 



The Definition of Misconduct 

5.7 The Secretary of State firmly believes that the public interest 
in a well managed police service means that it is necessary to define 
police misconduct so that those cases which may be regarded as of 
legitimate interest to the public can be differentiated from the 
majority of "lower tier" cases which may not. As illustrated , 
employers already distinguish misconduct from poor performance or 
inefficiency and in the case of the police, misconduct is particulary 
likely to be visible to the public. 



The Discipline Code 

5.8 In the past, the problem has been resolved by defining a 
detailed list of improper actions in the discipline code (Annex B) but 
that approach has been shown to have flaws. First, the rigidity of 
the code sometimes makes it difficult to fit a particular bad conduct 
incident into the various, tightly defined elements of the code. 
Second, the practices built up around the code are generating an 
excessively legalistic approach which creates inflexibility m dealing 
with particular instances of misconduct. 



Alternatives to a Formal Code 



5 9 There are many ways in which misconduct might be defined. 
One possibility might be to define misconduct procedures as being 
appropriate when there is an allegation or evidence that a police 

officer: 



5.9.1 has abused one of his powers in relation to a member of 
the public (or wilfully omitted to observe a safeguard); 



5 9 2 is or has been involved in any other action, including 
c^nal action or action constituting a civil wrong, which casts 
doubt on his fitness to be a police officer; or 
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5,9.3 fails fully to account to bis seniors for his actions while 
on duty when called on to do so 1 . 

5.10 These 3 broad statements introduce flexibility into the definition 
of misconduct. However it may be helpful to provide examples of 
the type of conduct intended to be covered by them. The existing 
discipline code could serve therefore as an illustration of the types 
of behaviour covered, provided it is not seen as the comprehensive 
definition and it is accepted that incidents of misconduct may not 
necessarily fit exactly into the areas currently defined. 

Q4 Is the suggested definition satisfactory to define the areas in 
which the public interest requires failure of police performance 
to be treated as misconduct? Is there some other definition 
which would be preferable? 

Q5 Could the present discipline code feature as an illustration of 
the sort of conduct which would be reprehensible under the 
terms of paragraphs 5.9.1 to 5.9.3? 



1 

i The reasons for this provision are explored in paragraphs bl to (HO of 
this paper. 
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6. RELEVANCE OF CRIMINAL PROCEDURES TO MISCONDUCT 

6 . 1 Having settled on a definition of the area within which 
misconduct procedures for the police are to operate, the next step 
would normally be to explore what those procedures should be. 
Before doing so however it is necessary first to examine the 
complications which arise from the fact that many of the most serious 
allegations against police officers involve potentially criminal actions, 
for example assault, perjury, or fabricating evidence. Special 
considerations necessarily apply to what are, in fact, potentially 
criminal cases; and this section of this paper examines what impact 
this should have on any associated police misconduct procedures. 

Complaints Against the Police 

6.2 The first indication that a police officer may have acted outwith 
the law often comes from a complaint from a member of the public. 
At present under the arrangements for dealing with complaints 
against the police, those complaints which contain no allegation of 
criminality are investigated on the instruction of the deputy chief 
constable. In all but minor infringements of the code, the deputy 
chief constable will appoint an investigating officer with no prior 
connection with the case, to look into the matter and report to him. 
The investigative process and the subsequent action open to the 
deputy chief constable are prescribed in the Police (Discipline) 
(Scotland) Regulations 1967 (as amended). Where there is even the 
slightest suggestion of criminality, a report is invariably sent to the 
Procurator Fiscal. 

6.3 The procedures for handling complaints against the police have 
been subject to a recent review by HM Inspectorate of Constabulary, 
in line with a commitment given in the Justice Charter for Scotland. 
The report of that review entitled, "The Handling of Complaints 
Against the Police in Scotland" was published on 11 February 1993 
and concluded that the existing practice is acceptable. Its findings 
are being considered by the Secretary of State. 

6.4 For the future, any suggestion that a police officer may have 
committed a crime should continue to be submitted to the Procurator 
Fiscal for consideration as to whether charges should be brought. 
The involvement of the Procurator Fiscal ensures a significant level 
of independent scrutiny of the handling of police complaints; 
HM Inspectorate of Constabulary’s report showed that over 60% of 
complaints received are referred to the Procurator Fiscal. 

Interaction of Criminal Procedures and Management Practices 

6.5 It is not current practice to proceed with consideration of the 
management implications of the incident, specifically whether the 
discipline procedures come into play, until the Procurator Fiscal’s 
decision is known or - if charges are made - a court has heard the 
case. Modern employment law is, however, clear that the interests 
of the police as investigators of possible criminal activity on the one 
hand, and the management of a service employing a suspect, on the 
other may be quite different when it comes to investigating the same 
incident and that there may be no need to await the outcome of 
criminal enquiries before deciding on management action. 
Circumstances vary from case to case, but it has been established 



MWA00123.043 



17. 



Printed image digitised by the University of Southampton Library Digitisation Unit 



that dismissal for managerial reasons may be fair even when a 
criminal court later acquits the person concerned of an offence 
alleged on the same facts. Although, therefore, it is to be hoped 
that few such cases will arise, it seems reasonable to allow police 
managers to take management action in advance of a decision by the 
Procurator Fiscal or a court if they are satisfied that there is good 
reason to do so. Whatever practice is adopted in future, in serious 
cases, it should be possible for the officer - as at present - to be 
suspended from duty with pay where this appears necessary for the 
good name of the service. 

Q6 Should the possibility (or fact) of criminal proceedings be an 
automatic bar to misconduct proceedings until a decision has 
been taken not to prosecute or criminal proceedings have been 
concluded? 

6.6 It is clear that cases involving criminal accusations give rise to 
special considerations when any police misconduct comes to be dealt 
with. One particularly difficult issue is discussed below. 

Self Incrimination 

6.7 As the criminal law stands a person accused of a criminal act is 
not required to respond to the accusation. Police officers who are 
accused of criminal offences have the same rights in law as any 
other citizen and will continue to do so. Police officers cannot be 
required to give an explanation of their actions while the Procurator 
Fiscal is considering whether such charges should be brought or 
when they are the subject of a criminal charge. 

6.8 However, once the case has been heard, or the Procurator 
Fiscal has declared his decision not to prosecute, the situation 
changes. There is no legal reason why the officer concerned should 
not provide his supervisors with a full account of his or her 
behaviour on the occasion in question. Indeed, it is an officer’s 
duty to report accurately and fully on any incident when asked to 
do so, and it is proposed that in future refusal to do so should cast 
doubt on the officer’s conduct and fitness for the service. How 
seriously that failure to co-operate will be regarded will relate to the 
seriousness of the matter under discussion, but it should always be 
regarded as a serious matter with dismissal as a possible outcome. 

6.9 The argument against this approach is that if an officer is 
required to give a full account of his or her actions in a situation 
where a criminal act has been suspected, such an account may serve 
to incriminate the officer. If there has been an acquittal the officer 
cannot be tried for the same offence, but there must at least be a 
possibility of further prosecution action if, where the account is 
self -incriminating, the Procurator Fiscal has previously decided not 
to prosecute or a case has been stopped for lack of evidence or on 
technical grounds. The question here is whether, because of this 
possibility, the officer should be able to shelter behind the argument 
of self -incrimination to avoid ever giving a full explanation of his or 
her conduct to his supervisors. 

6.10 This is not the practice in other situations where public 
servants are concerned and, in the Secretary of State's view, it 
should not be the practice for police officers. Indeed, in most walks 
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of life it would be regarded as extraordinary for an employee to be 
able to refuse to give an explanation to the line manager in response 
to a serious allegation about his or her work without any risk of any 
adverse inference being drawn. If an officer declines to provide a 
full explanation of his or her action while on duty, it must be 
reasonable to allow his supervisors to draw the conclusion that such 
a silence has implications for his or her standard of service and 
must be taken as adverse in any consideration of appropriate 
management action. Consultees are therefore invited to indicate: 

Q7 Aire there any reasons why a police officer should not be 
expected to account for his or her actions when suspected of 
misconduct? 
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7. PROCEDURES IN MISCONDUCT CASES 

7.1 A brief summary of the procedures currently followed in 
discipline cases is attached at Annex C. The quasi-judicial nature 
of the proceedings is emphasised by the requirement for a formal 
charge and the option of legal representation in cases which might 
involve dismissal or demotion. 

7 . 2 The next section of this paper explores the ways in which 
misconduct cases, of the type whose definition is discussed in 
paragraph 5.9, might be handled. This paper does not seek to 
define hard and fast rules for the future , but to indicate the 
general spirit of the proposals and seek comment on them. 

Starting the Process 

7.3 Section 4, which deals with poor performance, has made it clear 
that an officer's immediate supervisors must be responsible for 
identifying such performance and taking action to improve it. In 
cases of suspected or alleged misconduct, however, it would seem 
more appropriate for these to be dealt with by the force department 
presently responsible for complaints and discipline (referred to in 
the following text as the "complaints department"). This is because, 
while the number of cases of potential misconduct will be relatively 
limited, the possible consequences will be very serious, and there 
will be a need for recognition of possible links with criminal 
proceedings in which the officer is or may have been engaged . 
Forces already have officers expert in these matters operating in 
their complaints department. When the new procedures for dealing 
with unsatisfactory performance are familiar and well understood, 
and there has been some experience of misconduct procedures, it 
may well be more appropriate for some misconduct issues to be 
handled by an officer's immediate supervisors instead of by the force 
complaints department. 

7.4 A misconduct case will therefore start with information reaching 
the complaints department that a certain officer is alleged or 
suspected to have behaved in a manner which falls within the agreed 
definition of misconduct. Where the misconduct would, if proved, 
constitute a criminal offence, the allegation must be recorded by the 
complaints department and the information passed to whoever is made 
responsible for investigating the allegation. The report of the 
subsequent investigation will, as at present, be sent to the 
Procurator Fiscal probably by the complaints department, although 
there may be no further action until either the Procurator Fiscal 
decides not to prosecute or a court disposes of the accused officer. 
It is suggested that the complaints department would assume the 
responsibility for investigating the allegation. This could be done 
by a member of the department’s staff or an officer appointed to the 
task who would present his report to the department head. 

7.5 In all cases, the officer responsible for taking the case forward 
must try to discover what actually happened on the occasion in 
question. (In criminal cases this stage may not be reached until the 
point when an allegation involving a criminal offence has been 
through the Procurator Fiscal’s Office and/or the courts.) Once the 
circumstances of an incident have been fully investigated the 
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management decisions necessary may best be taken by those trained 
and engaged in personnel matters. 

Q8. Are there any reasons why forces’ complaints departments 
cannot undertake the role assigned to them in paragraphs 7.4 
and 7.5? 

Enquiries 

7.6 The investigating officer’s first task will be to examine the 
information already available, which may range from an expression of 
misgiving to a full criminal file, possibly with a court report, and 
decide its relevance to misconduct issues and the extent to which 
there are gaps or inconsistencies or any obvious way in which the 
truth can be tested. On the basis of his or her assessment of the 
situation, the investigating officer will then write a brief summary of 
the apparent misconduct and give it to the officer concerned, 
inviting him or her to provide their own account of what happened if 
they so wish and to suggest any ways in which the investigating 
officer might test further the truth of what has been alleged. This 
will be an informal exchange designed to clear the ground before the 
possibility of formal misconduct proceedings is considered. 

7.7 When the investigating officer has obtained all the information 

considered necessary for a decision on misconduct proceedings to be 
taken, a factual statement will be prepared giving an account of all 
the relevant information and of whatever verification of the account 
has been obtained. The statement will be made available to the 

officer concerned for correction, within a given period, of any 
errors in the account, comment on other people’s accounts, and 
further suggestions for verification, if appropriate. A copy of the 
final statement will then be sent simultaneously to the officer 
concerned and to the senior officer who is responsible for deciding 
whether misconduct proceedings would be appropriate. This would 
usually be the chief superintendent or superintendent in charge of 
the complaints department. 

The Decision to Hold a Misconduct Hearing 

7.8 The outcome of the senior officer’s consideration could be any 
of the following conclusions: 

7.8.1 The officer appears to have acted reasonably in the 
circumstances described and there is no need for action. 

7.8.2 The action in question does not fall within the definition 
of misconduct but reveals some shortcoming which might require 
management action or fall within the parameters of 
unsatisfactory performance. The shortcoming would be drawn 
to the attention of the officer concerned and his/her immediate 
supervisor for discussion and appropriate action. This 
discussion might be conducted and recorded along the lines of 
the ’’first interview” described in paragraph 4.5.1 of the 
unsatisfactory performance procedures in Section 4. 
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7.8.3 It is impossible to tell what the truth of the matter is. 

Cases of this type are inevitably fairly common when many 
police -public confrontations take place without a third party 
present. The material should form part of the officer’s 
personal record . An unusually large number of incidents of 
this sort might create a presumption that something is amiss in 
the way the officer approaches the public, which might, in the 
end result in action on unsatisfactory performance grounds, 
even though no misconduct action would be appropriate in 
respect of any individual incident. 

7.8.4 The officer appears to have behaved in an unacceptable* 
way which fails within the definition of misconduct. He or she 

should be required to appear at a misconduct hearing to decide 
on appropriate action. 

The Hearing 

7.9 A misconduct hearing would be very similar to the hearing 
described in paragraph 4.5.3 of the unsatisfactory performance 
procedures contained in Section 4, although there would be 
significant differences between a misconduct hearing and the general 
run of unsatisfactory performance hearings . In misconduct cases 
there might often be 2 or more conflicting accounts of the event and 
the officer charged with deciding the case would have to reach a 
view on serious issues of fact before he could decide the question of 
the officer’s future. This raises the whole question of the nature of 
the hearing and whether, as in current disciplinary proceedings, it 
should be conducted on a quasi-judicial basis. 

7.10 Section 3 of this paper discussed why it is considered essential 
for the police service to move from a discipline model to a modern 
management model in dealing with its staff. Management 
consideration of misconduct matters outside the police service does 
not involve the laying of formal statements or the engagement on 
both sides if so desired of legal representatives. The Secretary of 
State believes that misconduct hearings should not resemble a court 
or quasi- judicial hearing in any way. They should instead be the 
kind of enquiry any reasonable employer might make to satisfy 
himself or herself as to whether an employee has behaved in a way 
which makes him or her unsuitable to remain in that employment, or 
in a particular rank or grade, or which suggests a degree of blame 
needing to be recognised by financial loss. 

7.11 This does not mean that decisions will be made on the basis of 
inadequate consideration of the facts. It means that the officer 
hearing the misconduct issue will be expected to make every effort 
to discover the truth and to assess the situation impartially and with 
fairness and integrity, but that the information provided will not 
need to be presented by lawyers, and will be assessed as in the 
present discipline hearing regime on the basis of the balance of 
probability that the allegations against the officer in question are 
true . 

7.12 On the understanding that hearings would be of the nature just 
described, the procedure suggested is that an officer of chief officer 
rank (but not the chief constable of the force) should hold the 
hearing, assisted by 2 assessors of at least superintendent rank. 



MWA00123. 043 



22 . 



Printed image digitised by the University of Southampton Library Digitisation Unit 



7.13 The chief officer convening the hearing should notify the 
officer concerned in writing that a hearing was to be held and its 
time and place. Instead of all those involved having to attend the 
hearing, as at present, in order to establish the facts, the officer 
would have had an opportunity to inform management if he dissented 
from any part of the account which had been compiled and, if so, 
what his account of events was. His reply might, in some instances, 
have given rise to further enquiry. The aim would be, preferably, 
to have compiled an agreed statement of what occurred for advance 
consideration by the senior officer taking the hearing and the 
assessors. Failing that, these officers could be presented with a 
clear statement of the 2 sides of the case. It should be possible to 
avoid requiring the attendance and hearing of witnesses in the vast 
majority of cases, and certainly in most which do not involve a risk 
of dismissal. 

7.14 The senior officer taking the hearing and his assessors would 
be required to decide in advance whether to hear witnesses or 
whether they were able to obtain a clear view of the facts from the 
papers. The accused officer would be invited to offer his 
explanation of events at the hearing and could be assisted in this 
in the manner relating to unsatisfactory performance hearings, 
described in paragraph 4.6 

7.15 At the end of the hearing, the senior officer would give a view 
as to whether or not misconduct had been established. If 
misconduct were established, the officer conducting the hearing 
would then listen to any character evidence offered in mitigation 
before announcing his decision as to outcome and the reasons. This 
decision would usually be announced immediately but would have to 
be made within 2 days of the hearing. 

Outcomes 

7.16 The range of outcomes where misconduct has been established 
could well be different from those in current discipline proceedings. 
A full list of outcomes could be as follows: 

7.16.1 Dismissal - effective immediately 

7.16.2 Requirement to resign - effective immediately 

7.16.3 Demotion - effective immediately 

7.16.4 Loss of increment - one or more, depending on nature 

and seriousness of misconduct 

7.16.5 Monetary Penalty 



2 

Officers sentenced to a term of imprisonment, as a result of a criminal 
conviction, would not normally have the option of explaining their conduct 
in person at the hearing, but any written representations made on their 
behalf would be fully taken into account. 



MWA00123.013 



23. 



Printed image digitised by the University of Southampton Library Digitisation Unit 



7.16.6 Bar on the officer performing certain duties for a period 
or permanently 

7.16.7 ’Warning - that repetition could result in dismissal. It 

might be that the particular conduct under consideration was 
not so serious that one of the outcomes above was appropriate, 
but that a pattern of such behaviour would indicate a more 
serious problem. In this case it might be appropriate to take 
no immediate action, but rule that the conduct hearing should 
be taken into account in any consideration of any subsequent 
similar behaviour. 

7.17 The monetary penalties proposed above are a new development, 
incorporated to address the Secretary of State's concern at the 
polarised choice of disposals currently available to chief constables in 
certain discipline situations . Problems presently occur when a 
constable is convicted in a court of law and the only penalties 
available to the chief constable are dismissal (or requirement to 
resign) on the one hand and a reprimand or caution on the other. 
Monetary penalties are not available and, of course, a constable 
cannot be reduced in rank. Views are sought on the following 
questions : 

Q9 Are consultees agreed that monetary penalties should be 
introduced? 

Q10 Should there be a maximum limit on a monetary penalty; should 
it be deducted from an officer's salary; and should it be 
allowable to combine loss of increment with a monetary penalty? 

7.18 It would be open to the officer to appeal to his chief constable 
soon after the hearing (say within one week) and the appeal would 
be determined within a set period say 30 days. (In the unlikely 
event of an officer’s chief constable being absent in excess of 
30 days, arrangements will be made for a chief constable from 
another Force to carry out the review.) If the officer had been 
dismissed or required to resign a further avenue of appeal will be 
available either to an Industrial Tribunal or a special Appeals 
Tribunal (see paragraph 4 . 8 ) . As in unsatisfactory performance 
cases, the scope for the force to decide whether or not to accept 
any recommendation as to reinstatement will depend upon the decision 
taken on the type of tribunal and its powers. 

Qll Is there any reason why a misconduct hearing in the Scottish 
police service should be on a quasi-judicial model? 

Q12 Is the level of evidence suggested in paragraph 7.11 
appropriate for misconduct hearings? 

Q13 Is the range of outcomes suggested appropriate? 

Q14 Are there any other comments on the procedures broadly 
described, or any suggestions for a different type of 
procedure? 
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Appeal 

7.19 The current provision of a right of appeal to the Secretary of 
State against either or both the finding and the punishment in a 
disciplinary hearing seems an anomaly. Whatever is decided about 
the nature of the hearings themselves , there seems to be no 
justification for bringing in a Minister of the Crown to act as the 
final arbiter and it is proposed that this particular right should be 
abolished, substituting in its place the new avenue of appeal against 
dismissal or requirement to resign to an Industrial Tribunal or 
another Appeals Tribunal already described. 

Q15 Is there any reason why the Secretary of State should be 
involved in any way in police disciplinary proceedings? 0 



q 

As paragraph 2-3 notes this consultation paper does not discuss 
arrangements for officers of rank above chief superintendent. For such 
senior officers it is possible that Secretary of State involvement in 
discipline might be appropriate. 
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8 . IMPLEMENTATION 



8.1 If reforms along the lines of those set out in this paper were to 
be implemented, there should be only a limited requirement for 
primary legislation - the majority of the proposals impact on the 
regulations embodied in secondary legislation. On the one hand the 
option exists of stripping away these regulations and replacing them 
with non -statutory guidance. This would allow management to 
respond flexibly to failures of performance and conduct and would 
remove from officers the shadow of rigid semi-judicial procedures for 
what may have been a relatively minor mistake or misunderstanding. 
On the other hand, adequate protection of the police officer must be 
ensured and this is perhaps best done by continuing to embody the 
procedures in statute. Views are invited on the following question: 

Q16 To what extent should the definition of misconduct 

(paragraph 5.9), and the new procedures for handling 
unsatisfactory performance and misconduct be embodied in 
secondary legislation? 
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9. CONCLUSION 



9.1 The change from a system of personnel management identified 
negatively as "discipline” to one which sees its task as the 
improvement of both the service given by officers to the public and 
the service given to officers by management is a major one. 

9.2 When changing from discipline to good management practices, 
the critical decision is not whether one individual proposal or the 
other is desirable, but whether the new approach as a whole is to be 
regarded as preferable to the old or not. Each part of the system 
will work effectively only if the underlying change is adopted in full 
and operated in the spirit in which it was designed. 

9.3 The new approach should result in systems which match even 
better the needs of both the Scottish police service and the public 
without any significant impact on resources. It should seek to build 
on the strengths of the police service and the excellent work which 
has already been done on quality of service and to achieve greater 
value for money. 

9.4 The changes required will not take place overnight but their 
significance should not be under- estimated. They will affect all 
officers at some stage in their career and involve changes not only 
in procedures but in attitudes which will make great demands on 
everyone and can only succeed with a wholehearted commitment to 
them. The Secretary of State recognises that the changes proposed 
must be supported by necessary changes elsewhere. Officers will 
need training in operating the new procedures; guidelines on their 
operation will have to be written and seminars held to explain the 
rationale of this approach to staff management. The police staff 
associations and those responsible for police training will be closely 
involved in the follow up to responses to this paper so that practice 
can be made to follow principle in the establishment of an effective 
way forward. 



The Scottish Office Home and Health Department 
Police Division 
July 1993 
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REVIEW OF CONDUCT AND PERFORMANCE PROCEDURES 
SCOTTISH POLICE SERVICE 



ANNEX A 



IN 



CONSULTATION LIST 

Association of Chief Police Officers in Scotland 

Association of Scottish Police Superintendents 

Scottish Police Federation 

British Transport Police 

Procurators’ Fiscal Society- 

Convention of Scottish Local Authorities 

Commission for Racial Equality 

Equal Opportunities Commission 

Advisory, Conciliation and Arbitration Service 

The Law Society of Scotland 

The Faculty of Advocates 

Scottish Council for Civil Liberties 

National Association of Citizens’ Advice Bureaux 

Sheriffs Association 

Sheriffs' Principal Association 

The Scottish Consumer Council 
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ANNEX B 



DISCIPLINE CODE 



1. Discreditable conduct or conduct prejudicial to discipline, including: 

(a) conduct likely to bring discredit on the police force or service; 

(b) disorderly conduct; 

(c) uncleanliness, untidiness or improper dress while on duty or in 
uniform in public; 

(d) abusive language towards any constable; 

(e) incivility towards any member of the public; 

(f) lending money to any superior in rank or borrowing from any 
inferior in rank; 

(g) soliciting or receiving any present or testimonial without the consent 
of the disciplinary authority; and 

(h) anonymous communications on police matters to any person whether 
within the police service or not. 

2. Wilful or careless neglect of duty, including: 

(a) disobedience to lawful orders; 

(b) contravention of Regulation 5 of, or Schedule 1 to, the Police 
(Scotland) Regulations 1976; 

(c) absence from duty, or being late for duty; 

(d) failure to attend promptly and diligently to anything which is his 
duty; 

(e) failure to stay at place of duty or to work beat in accordance with 
orders without sufficient cause; 

(f) permitting a prisoner to escape; 

(g) failure to report the whereabouts of an offender, when known, or to 
make due exertions to bring him to justice; 

(h) failure to report any matter which it is his duty to report, including 
any evidence for or against any prisoners; and 

(i) failure to make any necessary entry in any official document. 

3. Insubordination and oppression, including: 

(a) insubordination by word, act or demeanour towards another 
constable; and 
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(b) oppressive conduct towards another constable. 

4. Wilful or careless falsehood, including: 

(a) making false, misleading or inaccurate statements, whether written or 
oral; and 

(b) without sufficient cause destroying or altering any entry in an 
official document. 

5. Discreditable behaviour in relation to drink, including: 

(a) unfitness for duty through drink while on duty or in uniform; 

(b) drinking or accepting liquor while on duty or in uniform without the 
consent of a superior officer; and 

(c) entering or remaining in licensed premises while on duty or in 

uniform when his presence there is not required in the execution of 

duty. 

6. Breach of confidence, including: 

(a) revealing any matter which it is police duty to keep secret; 

(b) revealing to any person that a warrant or summons is to be issued 

against him, except in the lawful service of such warrant or 
summons ; and 

(c) without proper authority, revealing to the press or any person any 
matter connected with the service. 

7. Corrupt practice, including: 

(a) using or attempting to use the office of constable for private 
advantage ; 

(b) incurring a pecuniary obligation to any person holding or applying 
for any certificate, permit or licence which is subject to police 
inquiry; 

(c) without the consent of the chief constable, supporting any 
application for a certificate, permit or licence which is subject to 
police inquiry; and 

(d) failure to account for any money or property received officially. 

8. Canvassing, including: 

(a) attempting to influence a member of any police authority for personal 
advantage in a matter related to the police force or service; 

(b) signing or circulating any petition or statement to the chief constable 
or police authority except through the authorised channels; and 

(c) calling or attending unauthorised meetings to discuss police matters. 
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9. Suppression of complaints, including: 

(a) suppression or falsification of a complaint from any source against a 
constable . 

10. Unlawful or unnecessary exercise of authority, including: 

(a) causing or making an unlawful or unnecessary arrest; and 

(b) using unnecessary force to any prisoner or other person. 

11. Malingering, including: 

(a) feigning, inducing or exaggerating sickness or injury to evade duty; 
and 

(b) any act or omission calculated to retard return to duty. 

12. Wilful or careless damage to official property, including: 

(a) loss of or damage to police authority property; 

(b) loss of or damage to any property within police care; and 

(c) failure to report such loss or damage. 

13. Having been convicted by a Court of Law of a criminal offence; or 

having been made the subject of an order under section 182 or 
section 383 of the Criminal Procedure (Scotland) Act 1975 or of a 
probation order under section 183 or 384 of that Act. 

14. Being an accessory to a discipline offence. 
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ANNEX C 



EXISTING POLICE DISCIPLINE PROCEDURES 4 

THE POLICE (DISCIPLINE) (SCOTLAND) REGULATIONS 1967 , SI 1967 
NO 1021 

1 . SUSPENSIONS 

1.1 Who does it? 

Any constable of the force above the rank of 
the officer suspended. 

1.2 What power? 

May suspend a member of the force whether or He does not have to 
not the matter has been investigated. await proof. 

1.3 Under what circumstances ? 

’’Where a report, allegation or complaint is 
received” which implies a disciplinary or 
criminal offence. 

1 . 4 Authority? 

Regulation 19, The Police (Discipline) 

(Scotland) Regulations 1967 

2. EFFECT ON PAY 

2.1 With pay unless the officer is: 

2.1.1 in prison or custody; 

2.1.2 absent from duty and 
whereabouts unknown. 

2.2 Any nonpayment repaid if officer: 

2.2.1 not charged ; 

2.2.2 charges dismissed ; 

2.2.3 punishment does not include 
dismissal, requirement to resign or 
reduction in rank. 



But without special 
allowances other than 
rent , supplementary 
rent or compensatory 
grant. 



4 

These notes apply to chief superintendent rank and below. More senior 
officers are covered by The Police (Discipline) (Scotland) Regulations 
1967, Parts IV and V. 
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2.3 Authority. Regulation 19, The Police 
(Discipline) (Scotland) Regulations 1967. 

3 . PROCEDURE 

3.1 The deputy chief constable appoints an 
investigating officer (IO). 

3.2 Personal explanation 

The IO must tell the officer of the report, 
allegation or complaint and warn him or her in 
writing: 

3.2.1 that they do not have to say 
anything but can if they wish; 

3.2.2 that if they do respond, any 
statement may be used in disciplinary 
proceedings . 

3.3 Authority. Regulation 5, The Police 
(Discipline) (Scotland) Regulations 1967 . 

4. CRIMINAL PROCEEDINGS 

4.1 Procurator Fiscal (PF) decides whether 
criminal proceedings are to be taken. 

4.2 The deputy chief constable may choose- 
to delay appointing an IO and deciding 
whether the officer should be charged with a 
disciplinary offence until the PF decision is 
known. 



5. DISCIPLINARY PROCEEDINGS 

5.1 Disciplinary charges are brought at 

the deputy chief constable’s discretion. 

They can only be brought if the action is 
contrary to an article of the discipline code. 

5.2 A copy of all statements made etc must 
be supplied to the officer (Reg 8). 

5.3 If liable to dismissal, requirement to 
resign or demotion, he must be offered the 
option of being legally represented (Reg 18). 

5.4 The officer must admit or deny the 
charge, decide on legal representation (if 
appropriate) and name any witnesses to be 
called (Reg 9). 
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An officer from outside 
the force can be 
appointed. 

"As soon as 
practicable" . 



Written or oral 
statement to IO. 



Officer to be warned 
that irrespective of 
criminal proceedings or 
their outcome, 
disciplinary proceedings 
may subsequently be 
taken against him. 
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5. 



DISCIPLINARY PROCEEDINGS (Cont'd) 



5.5 The hearing will generally be before 
the chief constable. 



5.6 The hearing cannot proceed in the 
officer’s absence if good reason for it has 
been given (Reg 15). 



5.7 Punishment can range from dismissal to 
a caution, including requirement to resign, 
demotion, reduction in salary, and fines 
(Reg 17). 

5.8 Appeal is available to the Secretary of 
State in all cases (Section 30 of the Police 
(Scotland) Act 1967). 

6 . COSTS 

6.1 There are no special powers under 
which the costs of a police officer’s legal 
representation in criminal or disciplinary 
proceedings against him can be met from 
public funds unless the officer is of chief 
officer rank (ie above chief superintendent), 
to which special considerations apply. 



Cases of which the 
chief constable has some 
prior involvement may 
be remitted for hearing 
or decision or both 
elsewhere . 

Anxiety over the 
protracted proceedings 
may be at the root of a 
medical state which 
doctors will certify 
prevents the officer’s 
attendance . 



The Scottish Police 
Federation usually meets 
legal costs for officers 
below the rank of 
superintendent fearing 
dismissal etc. 
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